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Memorandum October 7, 2011

TO:

FROM:

SUBJECT: Measures on Which Opportunities for Floor Amendment Were Limited by
the Senate Majority Leader or His Designee Filling or Partially Filling the
Amendment Tree: 1985-2011

This memorandum responds to your request that the Congressional Research Service
(CRS) identify instances when the Senate majority leader or his designee may have limited
available amending opportunities by filling, or partially filling, the “amendment tres® The
data in this memorandum may be used to respond to other congressional clients seeking
identical information.

Background on The Amendment Trees

The amendment trees have developed over decades of practice in the Senate as a way
of visualizing certain principles of precedence that govern the offering of, and voting on,
amendments in that chamber. These principles of precedence are reflected in four charts
published in Riddick s Senate Procedure, the official compilation of Senate precedents.' The
four Riddick charts depict the maximum number and type of amendments that may be offered
to a bill and simultaneously pending under various circumstances during its consideration.
Which of the four charts will be applicable at a given point during consideration of a measure
is dictated by the form of the first amendment that is offered — be it an amendment to insert,
to strike, to strike and insert, or in the nature of a substitute.

While the four charts in Senate Procedure are the sole official guide to the precedents
governing the Senate amendment process, the same principles of precedence are often
depicted in four line diagrams whose component parts resemble the trunk of a tree
(representing the legislative measure being considered) with limbs (representing the various
possible amendments to the measure) growing out from the trunk. These diagrams are
widely and colloquially referred to as “amendment trees.”

' Floyd M. Riddick and Alan S. Frumin, Riddick’s Senate Procedure: Precedents and Practices,
101* Cong., 1* sess., S.Doc. 101-28 (Washington: GPO, 1992), pp. 74-89.
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An amendment tree may be said to be “filled” when all of the possible amendments
permitted by these principles of precedence have been offered and are pending. Depending
on which tree is in use in a given floor situation, an amendment tree might be filled by as few
as two amendments, or as many as 11. Even if a majority leader does not fill all of the
available limbs of a tree, he may limit some amending opportunities by strategically
occupying some of them.

When an amendment tree is filled, the amendment process is, in effect, frozen — no
additional floor amendments may be offered to the measure until action is taken to dispose
of one or more of the amendments that are already pending. Pending amendments might be
disposed of by being voted upon, withdrawn by their sponsor, tabled, or because they fall
after the Senate invokes cloture (discussed below). The Senate might also choose to lay
aside a pending amendment or amendments so that a Senator may offer another amendment
to the same or to a different portion of the measure, notwithstanding the number already
pending. While this latter practice is routine, laying aside a pending amendment requires
unanimous consent, and thus, may be blocked by a single Senator’s objection.” In addition,
should consent be granted to lay aside a full tree so that other amendments may be offered,
the next amendment offered begins a different amendment tree that does not affect the
“fullness” of the other tree. In this way, the Senate often “stacks” a series of amendments
without the formality of requiring final action on each one before proceeding to consider the
next.

A motion to commit or recommit a measure to committee may be offered even when
an amendment tree on a bill is full. Such a motion may be offered with or without
amendatory instructions. Those instructions, however, may also be amended in two degrees,
a first degree amendment to the instructions and a second degree amendment to the
amendment. Thus, it is also possible to “fill the tree” on such a motion, and a majority leader
will often do so when trying to eliminate all opportunities for floor amendment.

Recognition and the Senate Majority Leader

Under paragraph 1(a) of Senate Rule XIX, the Presiding Officer “shall recognize the
Senator who shall first address him.” Under traditions and practices observed since at least
the late 1930s, however, the majority leader and minority leader are given preferential
recognition when they seek the floor simultaneously with other Senators.” As Riddick’s
Senate Procedure notes, “... in the event that several Senators seek recognition
simultaneously, priority of recognition shall be accorded the Majority Leader and Minority
Leader, the majority [bill] manager, and the minority manager, in that order.™ This
preference in recognition afforded the majority leader is also given to a Senator serving as
the designee of the leader. This custom is relevant to the amendment tree because the order
of recognition can affect opportunities in the amendment process.

In keeping with Rule XIX, Senators offer amendments to a pending bill in the order they
seck and obtain recognition to do so. When a Senator is recognized and has offered an

? Ibid., pp. 41-42.
3 Ibid., pp. 1093-1094, 1098.
* Ibid., p. 1093.
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amendment, he or she has the right to withdraw or modify the amendment, but may not offer
an amendment to his or her own amendment, until the Senate takes some action in relation
toit5 After action has been taken on the amendment, its author loses the unilateral right to
withdraw or modify it, but gains the right to offer an amendment to it. Accordingly, if a
Senator offering an amendment can secure reco gnition a second time, he or she can secure
some Senate action on his or her own amendment (such as obtaining the yeas and nays) and
then offer an amendment to it, as long as the new amendment is in keeping with the
principles of precedence described above.

The question of recognition, then — who is recognized, and in what order — can be an
important influence on both the substance of legislation as well as progression of the
amendment process on the Senate floor, including the potential filling of the amendment tree.
It is precisely in the matter of securing recognition that the Senate majority leader has an
advantage over other members of the chamber.

While any Senator (or group of Senators acting in concert) might potentially “fill the
amendment tree,” the custom of granting the leader preferential recognition means that a
determined majority leader will always be recognized before other Senators, and, as aresult,
the majority leader alone is guaranteed the ability to fill up the amendment tree on a pending
measure by being repeatedly recognized in turn to offer amendments until no further
amendments are in order under the principles of precedence. The majority leader’s
preferential recognition also means that he can often prevent other Senators, or a group of
Senators acting in concert, from filling up the tree with amendments.

Motivation for Filling the Amendment Tree

A Senate majority leader might pursue a strategy of “filling the amendment tree,” for
several reasons, including, but not limited to:

o obtaining advantage in the negotiation of a unanimous consent request for
the further consideration of a measure;

o fending off non-germane (and perhaps politically controversial) amendments
to a measure until cloture can be invoked;®

o attempting to expedite overall Senate consideration of legislation;

o obtaining the first recorded vote on a policy provision in the exact form
desired; and,

5 «Action” includes ordering the yeas and nays on the amendment, adopting, rejecting, or tabling it,
amending it, or entering into a unanimous consent request specific to that amendment. See Senate
Procedure, p. 65.

6 Once the amendment tree has been filled, a Senator may file a cloture petition, either on a pending
amendment or on the underlying measure. If cloture is invoked on the measure, it limits amendments
that may be offered to those that are germane and also establishes a 30-hour time limit for further
consideration of the bill. By keeping the amendment tree full until cloture is invoked, a majority
leader may be able to prevent action on an already pending non-germane amendment, prevent all
non-germane amendments from being offered, or even prevent amendments altogether.
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o instituting some measure of leadership control over the subject and/or
sequence of floor amendments offered.

112" Congress Leadership Colloquy

On January 27, 2011, majority leader Harry Reid and minority leader Mitch McConnell
conducted a colloquy on the Senate floor during which the majority leader pledged to use the
procedural option of filling the amendment tree “infrequently” in the 112" Congress
(2011-2012). In the same colloquy, the minority leader pledged to ™ ... use our procedural
options with discretion.” Both floor leaders further pledged to do all they could to see that
Senators in their respective party caucuses respected the terms of the colloquy. According
to Senators Reid and McConnell, this informal agreement was entered into, “in the interests
of comity and [a] more open process in the Senate.”

Research Method

The instances of “filling the amendment tree” identified in this memorandum are those
in which the Senate majority leader or a designee used the right of preferential floor
recognition to limit the amending opportunities available to all Senators by amending
legislation in such a way that some or all of the amendments permitted under the
circumstances by the Senate’s principles of precedence were pending. The definition used
in this memorandum does not include instances in which all possible amendments were
offered and an amendment tree filled by Senators in the normal process of considering a
measure. The table and attached graph are organized by measures on which trees were filled,
not individual instances of tree filling. Thus, measures on which a tree was filled more than
once by the majority leader are counted just once on the table and the accompanying graph.
It should be noted that other observers may count differently or have somewhat different
definitions of “filling the tree,” for example, including only those instances in which every
possible amendatory motion (including, for example, a motion to commit or recommit) have
been offered to legislation as examples of the practice.

In answering this request, CRS examined data from the Legislative Information System
of the U.S. Congress (LIS) relating to the amendments offered by the majority leader
between the 99® Congress (1985-1986) and the present. CRS’s examination of these LIS
data attempted to identify patterns in the offering of amendments that might suggest that an
amendment tree was being filled or partially filled in the manner described above. These
patterns include: the offering of amendments to a measure in sequence by the majority leader
or his designee, including second-degree amendments; amendments offered to a measure that
made small, technical, changes in the bill (such as changes in its effective date) or sequential
amendments which differed in only slight, technical respects from each other; and
amendments coupled with the offering of a motion to commit or recommit and/or the
immediate filing of a cloture petition.

CRS also searched for instances in which the majority leader or a designee objected to
a unanimous consent request to set aside a pending amendment so that another amendment
might be offered. Finally, CRS conducted electronic and manual searches of the
Congressional Record as well as a Lexis database search of various media sources for
instances in which Senators might have alluded to the amendment tree being filled. The

7 Congressional Record, daily edition, vol. 157, Jan. 27-2011, p. S325.



CRS-5

daily, rather than the bound, edition of the Record is cited here because it is electronically
searchable and also because it is available to congressional offices online.

It should be noted that while care was taken to search for instances in which a designee
of the majority leader may have filled a tree, such a search requires an examination of
exponentially more amendments, and, within the time available for this research, CRS cannot
preclude the possibility that some instances in which designees acted were not identified.

I trust this information meets your needs. Please do not hesitate to contact me at 7-0656
or cmdavis@crs.loc.gov if I can be of further assistance.
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